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WU. S. Circuit Court. 
(Maine District.—September Term, 1851.) 
IN EQUITY. 
Before the Honorable ASHER WARE, District Judge. 
Joun Garrow er ats. v. Amos Davis ert ALs. 


PRINCIPAL AND AGENT. 


An agent when contracting for his principal, cannot stipulate for any private collateral benefit 
for himself. If he does, he will be deemed to take and hold it in trust for his principal. The 
rule applies to all persons standing in a fiduciary relation to those for whom they are acting. 

Fraud may be inferred from facts and circumstances without direct proof. But when the cir- 
cumstances admit of a natural and probable explanation, consistently with the innocence and 
good faith of the party charged with the fraud, the presumption is in favor of innocence. 

A simple hope, expectation, or possibility of benefit, is a sufficient consideration to support the 
contract of sale. 


The facts appear in the opinion of the Court. 


Wage, J.—In February, 1835, John Black, as the agent of the de- 
visees of William Bingham, entered into two contracts with one 
Ramsdell, to sell to him a township of land, No. 14, in the county of 
Hancock, with a strip adjoining it, amounting in the whole to 28,804 
acres, at three dollars per acre, the whole amount of the purchase be- 
ing $86,412, to be paid in five equal instalments, the first in sixty days, 
and the others in one, two, three, and four years, with interest, for 
which notes were given. The contract contained a proviso, that if 
the notes were not paid according to their tenor, at the election of 
the vendor the contracts might be declared void, and the money 
paid should be forfeited. On the first of April, 1835, Ramsdell as- 
signed all his interest in both contracts to Nathaniel Norton and 
Junius Keith, and by several mesne assignments, two-thirds of the 
interest in the contracts came to the plaintiffs by purchase at dif- 
ferent times between 1837 and 1841. 

The first notes for one-fifth of the purchase money were paid at 
maturity or within a few days after, and Black received at different 
times afterwards from the different assignees, on account of the con- 
tracts, including the first payment, $34,005 24. He also received for 
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timber taken from the land, $6,066 46, amounting with the cash 
payments to $40,071 70, leaving 46,341 30 due on the contracts, 
inclusive of interest. 

In 1839, there was some negotiation with Black for an arrange- 
ment by some of the parties interested in the bonds, by which they 
might obtain the means of paying for the land by a sale of the tim- 
ber, but the negotiation failed, and nothing further was done till 
1844, when Black, July 22, wrote to Miller, one of the plaintiffs, 
saying that he had heard nothing for several years from the parties, 
and informing him that he had applications for the purchase of the 
land, and inquiring what the holders of the bonds intended to do in 
regard to their interests in them. 

The plaintiffs wishing to save something for themselves, and not 
being in a condition, or not desirous of purchasing the land, em- 
ployed Vaulk, one of the defendants, to sell their rights and interest 
in the contract. All their legal rights had become forfeited or were 
liable at the election of the vendor to be forfeited under the proviso 
by the non-payment of the purchase money, but as Black had given 
them no notice of his intention to insist on the foréeiture, it was sup- 
posed that their rights in equity were not entirely foreclosed. These 
were a right to complete the purchase by paying what was due on 
the notes. But since the original contract, the market value of tim- 
ber lands had so fallen that this tract, which was bargained for in 
1835 at three dollars an acre, was now considered to be worth but 
about one, and the balance remaining due on the contract, inclusive 
of the accumulation of interest, was more than the present market 
value of the land. All that Vaulk had for sale was therefore the 
goodwill of the contract, that is, the hope or expectation that the 
vendor would be willing to sell to them, as the assignees of Ramsdell, 
in consideration of what they had already paid, at a lower price 
than he would demand of strangers. It appears from the deposition 
of Black, that though he held the bonds to be entirely forfeited and 
of no value, he was unwilling to sell to others until the bonds were 
surrendered and cancelled, and it was evidently considered by others 
as well as the plaintiffs, that the possession of the contract was 
worth something in making a bargain with him. 

Miller first applied to Vaulk by letters, on the 11th and 13th of 
September, requesting him to make inquiries and ascertain whether 
anything could be saved to the parties interested in the contracts by 
a sale of them, and expressing a faint hope that the land might be 
worth something more than the balance remaining due. Vaulk in 
his answer communicated the information that he had obtained, and 
expressefl his opinion that the land was not worth in the market 
more than one dollar per acre, which was considerably less than the 
balance due on the note without interest, and that there was little 
prospect of the holders of the bonds saving anything, unless Black 
could be induced to make in their favor a considerable abatement 
in the price. In the last of October, Vaulk was regularly authorised 
by Miller and Norton, two of the plaintiffs, to transfer their interest, 
and furnished with the original contracts to be surrendered to 
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Black. Under this authority he sold the interest of Miller and Nor- 
ton to Davis, one of the defendants, for $1050, Nov. 16. There was 
a stipulation in the contract of sale, that the purchaser should have 
the benefit of the vendor’s communications with Black in regard to 
the price of the land, and that Vaulk should continue the negotiation 
with him for Davis’ benefit. Davis soon after sold portions of his 
purchase to the other defendants. It is also alleged in the bill that 
it was understood that Vaulk should act on the behalf of all the 
parties interested in the bonds, although he was formally authorised 
only by two of them. 

The plaintiffs complain and charge in their bill that Vaulk entered 
into a corrupt and fraudulent agreement with the other defendants, 
to procure for their common advantage an assignment of these con- 
tracts from the plaintiffs for an inadequate and trifling consideration, 
and then to continue to negotiate in their names with Black, so that 
he might be made to believe that whatever abatement he might 
make inthe price would enure to the benefit of the plaintiffs, and it 
alleged that it was well known that Black, from considerations of 
equity and favor, was willing to sel! to them, and did actually sell 
under the belief that it was for their benefit, for a much less sum 
than he could have obtained from other persons. The prayer of the 
bill is, that the defendants may be held as trustees and decreed to 
assign to the plaintiffs all the right and interest they obtained by 
virtue of the sale by Black on the payment of such sum as they have 
paid, and to account for whatever they have received from the sale 
of timber or otherwise from the land. 

Such in substance is the case presented by the plaintiffs’ bill. It 
is not pretended that they were desirous of becoming purchasers of 
the land at the time when Vaulk made his contract with Davis, and 
all that they can equitably demand is to have the benefit of any 
abatement of the price which from any consideration he might be wil- 
ling to make, and did actually make from what he would have de- 
manded and might have obtained from strangers, or whatever other 
value the bonds might have. There is a variety of matter intro- 
duced into the bill in giving a history of the transaction relative to 
the land from the first contract with Ramsdell to the final sale to 
Davis, sharing the hardships and losses to which the plaintiffs have 
been subjected, constituting a strong appeal to the sympathy and fa- 
vor of Black, if from his position of an agent and not an owner he 
could be supposed to be accessible to any consideration of this kind ; 
and there are various charges against Vaulk with regard to his man- 
agement of the business, which have an application more or less di- 
rect and stringent on the question of his good faith in the conduct of his 
negotiations, but the gravamen of the bill is that which I have stated. 

A material question arises then, whether Black was willing to sell, 
and actually did sell, under a belief that he was doing a favor to the 
holders of the bonds for a less sum than he would have demanded of 
other persons. The answers of Col Black to this point are perfectly 
conclusive. He says that he did not consider them as having any 
legal or equitable claim against him or his principals arising out of 
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the original contract, and that he never intended to make them any 
allowance or consideration for any such supposed claim further than 
an offer of a renewal of the bonds or right of pre-emption; that he 
had, as agent of the trustees of the estate, always given bonds in 
the same form as those given to Ramsdell, that many had been for- 
feited by neglect to make the payments, and that he had considered 
such bonds as worthless; that it was his wish to have them returned 
‘before giving new ones, but that he had often new bonds without the 
surrendering of the old, but that his custom was to notify the hold- 
ers and give them, as a matter of comity and not of right, a privilege 
of pre-emption, provided they would give as much as others, and that 
in this case as in others, he considered it as his duty to sell for the 
best price he could get. 

It is therefore certain that the supposition on which the suit seems 
to have been originally commenced was a mistake, and when these 
bonds were offered for sale all the value they had was that they 
give a simple right or privilege of pre-empiion, and furnished no ba- 
sis of a claim for a reduction of the price below the market value 
of the land. But this right is admitted to have been worth some- 
thing, and the question of interest to the plaintiffs is, whether Vaulk 
in good faith endeavored to obtain and did obtain the best price he 
could. 

Immediately after receiving the first letters, he made inquiries for 
the purpose of finding a purchaser. He had an offer of $1000 from 
Dwinal, which he did not think proper to accept, and attempted to 
make arrangements with Vickering, but failing of success, he finally 
sold to Davis, who had before been in negotiation with Black for the 
purchase of the lands, for $1050. No evidence is offered tending to 
prove that a higher price could have been obtained, and none that 
shows that the right of pre-emption was worth a greater sum. So 
far as the evidence goes, it shows that Davis, after paying the bond- 
holders for the bonds, paid Black the fair market value of the land. 
Such is the direct testimony of Dwinal, and such seems evidently to 
be the opinion of Roberts, two of the plaintiffs’ witnesses, both well 
acquainted with the value of timber lands. I have not been able to 
find in the record any evidence of a want of diligence and fidelity in 
Vaulk in his endeavors to find a purchaser, or any proof that the sale 
was actually below the value of the bonds; nor any evidence of col- 
lusion with Davis or others in the negotiation for the sale. 

Some discrepancies urged at the argument between Vaulk’s an- 
swer and the proofs do not appear to me to be of sufficient im- 
portance to warrant the imputation of bad faith. They principally 
are this, that Vaulk urged haste in closing the contract, and it is 
argued: that he wished to prevent Miller from visiting Bangor for 
the purpose of negotiating himself. But it is to be borne in mind 
that the sale was not concluded yntil the near approach of the 
lumbering season, and if it were delayed, the opportunity for a sale 
that season would be lost, and with it possibly the chance of ob- 
taining anything for the bonds. The contract of sale was completed 
and the papers executed Nov. 16, but as Davis was not prepared to 


























THE NEW-YORK LEGAL OBSERVER. 229 


U.S. Circuit Court.—John Garrow et als. v. Amos Davis et als. 








pay the money, they were deposited in a bank. Miller was informed 
of the contract, was dissatisfied, and wrote to Vaulk to delay the 
sale until he could go to Bangor, and Miller had the delivery of the 
papers to the 25th of Nov. to allow Miller time for that purpose, 
and that he might ratify or disaffirm the contract, but he not arriv- 
ing, the papers were delivered on the 26th. Complaint was also 
made that the suggestion of Dwinal was not adopted and the bond 
sold at auction. In this case the offer would of course be with- 
drawn, and it is possible that at an auction sale the bonds would have 
brought less than the offer, and there was no considerable probability 
that an advance would be obtained. It was a proposition on which 
the agent ought to exercise a sound discretion, and his not adopting it 
seems to me but a slight foundation for an imputation of bad faith. 
Though there may be something in the eonduct of Vaulk which may, 
to a suspicious mind, appear equivocal, there is nothing that appears 
to me to warrant the charge of collusion with Davis to pass into his 
hands the bonds at an under price. And it is certain that Davis, so 
far from thinking that Vaulk had any disposition to favor him in the 
bargain, complained of his want of frankness in the negotiation. 

It was earnestly contended by the counsel for the plaintiffs that the 
contract of Vaulk with Davis was absolutely void in itself. In that 
contract, Vaulk, speaking for his principals, says: “ We also agree 
that the said Davis may have the benefit of all our communications 
with Col. Black, as regards the price of the land, and may continue 
the negotiation with Col. Black through our authorised agent for the 
said Davis’ benefit, said Davis paying said agent for what he may 
do hereafter, and ourselves not being in any way liable for his 
acts while negotiating for said Davis.” It is contended that this term 
of the contract per se rendered it void ; first, because by this clause 
he became in the same transaction the agent of the buyer as well 
as the seller, and secondly, because he has introduced into the con- 
tract a condition for his own private and personal benefit. 

It is certain that an agent to sell cannot make himself an agent 
for the buyer. If he presumes to act as such, it is admitted that the 
contract of sale will be void at the election of the vendor. But it is 
not precisely true that Vaulk, by virtue of this’ condition, was the 
agent of the buyer at the time when the contract was made. He 
became so by virtue of the contract, but not until it was completed, 
and then his agency for the seller terminated. The objection, there- 
fore, does not apply in technical strictness. If the contract may be 
declared void on the ground of this condition, or if the condition 
show to the plaintiffs a way for any other equitable relief, it must be 
for the second reason urged by the counsel, that it is a stipulation 
for the private benefit of the agent. 

It is a general rule of law that an agent shall not be allowed, 
when contracting for his principal, to provide for himself any emolu- 
ment in pecuniary advantage from the contract, beyond the compen- 
sation which he receives from his employer. An agent to sell can- 
not be a buyer, or be in any way interested in the purchase of what 
he sells. Nor can he, when contracting for his principal, stipulate 
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for any individual or collateral advantage to himself. If he does, he 
is deemed to take and hold it as a trustee for his principal. It isa 
rule which applies to all persons standing in a fiduciary relation to 
the parties for whom they are acting, founded in a wise public policy, 
and which Courts of Equity are in the habit of enforcing with whole- 
some rigor. The most entire good faith is a legal obligation. If it 
were otherwise, an agent would be under the temptation of sacri- 
ficing the interest of his principal for some collateral benefit to him- 
self, and the law therefore wisely closes the door against the temp- 
tation, and holds that all such benefits of a pecuniary value which 
the agent may make in his own interest shall enure for the benefit of 
his principal (1 Story Equity, p. 308, 315, 320; 4 Kent Com., 432, 
and notes Story Agency, p. 211). 

Of the general rule there is no question. If a servant or an agent, 
availing himself of the advantage of his relation to his employer, 
gains by a bargain a profit to himself beyond the proper remunera- 
tion belonging to his office or employment, he must account for it. 
Thus, if a factor, employed to purchase for his principal, instead of 
taking his commission or a factorage charges a mercantile profit, 
such as he would in the sale of his own goods, or in fact executes 
his commission by a sale of his own goods for such an advance on 
the price, he will be held to refund to his principal all beyond his 
proper commission (East River Co. v. Henchman, 1 Vesey, 289; 
Mahey v. Davison, 2 Ves., 319; Lonsdale v. Church, 3 Brown Ch.; 
Ca., 41). The only question of difficulty is, whether the facts bring 
the present case within the rule. 

If this term of the contract had been introduced by Vaulk in his 
own interest and for the purpose of giving him the profit of a second 
agency, it would seem to fall within the reason of the rule. It would 
at least have the appearance of being part of the consideration of 
the transfer of the bonds. But the owners are entitled to the whole 
of this consideration in whatever form may be given to it, and this 
stipulation might render the contract void or entitle the plaintiff to 
an account of the profits he made in his agency (Story Agency, 
p- 207). 

It — then important to inquire what was the true reason for 
the insertion of this condition in the contract of the sale of the 
bonds. It is charged in the bill that Black was willing to sell to the 
plaintiffs for a much less sum than he would have demanded and 
could have obtained from others, and that Vaulk entered into a 
fraudulent agreement with the other defendants, to sell the bonds for 
a trifling and nominal price, and then to continue the negotiation 
ostensibly for the plaintiffs, and then obtain the benefit of this reduc- 
tion of the price for the defendants, and that for this he was to re- 
ceive a large interest in the land or a large sum of money, and the 
argument is, that this sum of $1500 was paid to him for the betrayal 
of his trust. 

It is seen by the testimony of Black that the expectation that he 
would make any abatement of the price in favor of the assignees of 
the bonds was a delusion. But this notion appears to have been 
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entertained by others, as well as the plaintiffs, at least by Davis. It 
cannot, I think, be fairly denied, that one reason for introducing this 
condition into the contract, was, that Davis might obtain the benefit 
of any favor in the terms of the sale that Black would be willing to al- 
low the plaintiffs in consideration of the losses they had sustained in 
their former contract. This was a chance or hope that they might 
fairly sell, for it had cost them a large sum. An expectation or a 
hope, if it has an appreciable value, is a sufficient consideration to 
support the contract of sale (Pothier Vente, No. 6; Spei emptio est, 
Dig. 17, 1—8). 

Did then Vaulk, in the sale of the bonds to Davis, obtain in the 
price the value or the benefit of this hope or expectation? Inhis 
answer to this charge of the bill, he says that this was the stipula- 
tion of Davis, that the offer of $1050 was on this express condition, 
a condition which he says that he considered that he had a right to 
agree to. Davis also in his answer says, that he made this a condi- 
tion in his offer, that he might have the advantage of all those con- 
siderations of equity or favor which the vendor could be induced to 
extend to the previous holders of the bonds. These answers being 
responsive to the bill must be taken as true unless overcome by 
other evidence. But there is no direct evidence in the case to con- 
trol the effect of the answers; nor is there anything in the circum- 
stances connected with the transaction that impairs their credibility 
beyond the stipulation, on the face of the contract, and the sum ulti- 
mately paid to Vaulk for his services. 

But a contract of sale by an agent containing a condition appa- 
rently for his private benefit, will naturally be scrutinised with jea- 
lousy, especially when, as pointedly urged by the counsel, he indi- 
rectly obtains for himself more than he does for his principal. What- 
ever fair pretexts may be thrown over the transaction, it will be the 
duty of the Court to look into it with great care, and be satisfied that 
they are not mere pretexts to cover a secret and fraudulent collusion 
between the agents and the other party. 

If this fact stood alone and unexplained, it would give strong 
color to the charge of collusion. But it is to be observed that the 
contract of sale provided only that the purchaser should have the 
advantage of Vaulk’s previous negotiations with Black, and should 
continue them at the expense of Davis, without determining the 
amount of the compensation. That was to be fixed by Vickering, 
who at this time certainly had no interest in the bargain. Now if 
there was foundation for the opinion that Black would make an 
abatement from the price in favor of the plaintiffs, that advantage, 
it was supposed, could only be obtained by continuing the negotiation 
nominally for them. The compensation of $1500 was awarded by 
Vickering not merely for his personal services and time in negotia- 
ting the bargain, but included his compensation for endorsing Davis’ 
notes. These amounted to $30,000, and even if the whole was con- 
sidered as commission it would not be a very extravagant commis- 
sion, considering the length of time the notes had to run, and that 
Davis was a man of doubtful credit. 
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But then it is said that Vaulk himself was insolvent, and that if 
his endorsement was of slight value to the holders of the notes, his 
liability was of nearly as little consequence to himself; and that it 
is not reasonable to suppose that $1500 would be paid for the en- 
dorsement of an insolvent person. But in answer it may be said 
that Black absolutely insisted on an endorser, that it was invariable 
practice in all sales of lands, that he was willing to take Vaulk, and 
that Davis could obtain no other. The other parties who were then 
negotiating for an interest, and eventually became interested in the 
purchase, refused, on any consideration, to endorse the notes, and pre- 
ferred to pay the sum fixed by Vickering rather than take this re- 
sponsibility on themselves. 

These circumstances appear to me sufficiently to account for the 
introduction of this condition into the contract without supposing 
that Vaulk sacrificed the interest of his employer for a collateral 
benefit to himself. Fraud is never presumed, nor ought it to be im- 
puted on mere suspicion. It must be shown by clear proof (Dolum 
in indiciis perspicuum probari convenit, Code 2, 21,6). It may be in- 
ferred from facts and circumstances (Domat. Liv. 1, Tit. 18, sect. 
3, No. 4). But when these facts are susceptible of a natural and 
probable explanation consistently with the good faith and honesty of 
the parties, it is sufficiedt to say that they do not prove fraud, and 
the legal conclusion then is in favor of innocence. I am the better 
satisfied with this conclusion, as] think it appears from the testimony 
that Vaulk obtained by the sale of the bonds all that the possession 
of them at the time of the sale was believed to be worth. 

My opinion on the whole is, that the bill ought to be dismissed 
with costs. 








N. D. Supreme Court. 
(Special Term, Kings Co., May, 1852.) 
Before Hon. 8S. B. STRONG. 


Naruanret S. Smita anp otuers v. Munson J. Lockwoop, scent, &c., 
AND CortLanp Woop. 


PLEADING~~DEMURRER TO COMPLAINT—DAMAGES—INJUNCTION——PERSONAL 
ACTION FOR A PUBLIC OFFENCE. 


The complaint must set forth facts by which the Court can see that the plaintiffs have sus- 
tained or are threatened with a legal injury, or it is bad on demurrer. A general averment 
that the acts of the defendant are contrary to the statute, without setting forth in what man- 
ner, is not sufficient. 

Where a new right or the means of acquiring it is conferred, and an adequate remedy for its 
invasion is given by the same statute, parties injured are confined to the statutory redress. 
A public prohibitory statute, though passed‘ chiefly for the protection of a class, still does not 
confer any individual rights. An infraction of such a statute is a wrong to the public, for 
which the people in their collective capacity alone are entitled to redress; unless the party 
aggrieved has sustained a special damage, peculiar to himself, and not in common with 

others, If the damage affect a class, it is general or common, and not special. 
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A Court of Equity will not interfere by injunction to put down a public nuisance which does 
not violate the private rights of property, but only contravenes the general policy. Nor will 
an injunction be granted to prevent the perpetration of an act prohibited by a public statute 
because it might diminish the profits of a trade or business pursued by the applicant in com- 
mon with others. 


The limits to the powers of injunction, which have been heretofore prescribed by Courts of 
Equity, ought not to be enlarged. 


The facts appear in the opinion of the Court. 
John Graham, for plaintiffs. 
*R. Lockwood, for defendant Lockwood. 


E. R. Carpentier, for defendant Wood. 


S. B. Strone, J—The plaintiffs are journeymen saw-makers in 
the city of New York, and have instituted this suit in behalf of 
themselves and all others following their employment in this State. 
They allege in their complaint that the defendant Lockwood has 
made a contract with the defendant Wood, for the employment of 
the convicts in the State Prison at Sing Sing, of which Lockwood is 
the agent, in the business of manufacturing steel saws, contrary to 
the provisions of the act of December 14th, 1847, for the better regu- 
lation of the County and State prisons of the State; that at the time 
of making the contract, the defendants combined and confederated 
together for the purpose of illegally teaching the trade of saw- 
making to the convicts, that the defendants are now teaching such 
trade to the convicts, and that they are pursuing the same in the 
prison contrary to the statute, thereby lowering the wages and seri- 
ously affecting the interests of the plaintiffs and others pursuing the 
same trade. They ask for an injunction and for a compensation in 
damages for the injuries which they have sustained by reason of 
such illegal conduct of the defendants. 

The 71st section of the 2d title of the said act, provides that no 
convict who shall thereafter be sentenced to imprisonment in either 
of the State prisons shall be permitted to work therein at any other 
mechanical trade than that which, as shall appear by the certificate 
of the Clerk of the Court in which he was convicted (and which by 
the preceding section the clerks are directed to give), such convict 
had learned and practised previous to his conviction, except in the 
making or manufacture of articles for which the chief supply for the 
consumption of the State is imported from other Countries or States. 
The 75th section of the same title enacts that any inspector, agent 
or warden of either of the State prisons who shall knowingly let or 
hire or consent to the letting or hiring of the labor or services of a 
convict contrary to law, and any officer of either prison who shall 
knowingly or wilfully cause a convict to be employed at work pro- 
hibited by law, shall be deemed guilty of a misdemeanor, and shall 
on conviction be punished by fine in a sum not exceeding one thou- 
sand dollars, or by imprisonment in a°County jail not exceeding one 
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year, and by the 76th section it is made the duty of the Attorney 
General upon complaint and satisfactory information that the provi- 
sions of the preceding section have been violated, to cause the of- 
fender to be prosecuted. These are the only provisions of the act 
which have any material bearing upon this controversy. 

If the plaintiffs are entitled to any redress for their alleged griev- 
ances, it must be under the provisions of the act. They allege no 
invasions of their rights at common law or by virtue of any other 
statute. The defendants had a right to make and pursue the con- 
tract in question, unless they were prohibited by the 71st section of 
the act. That section prohibits the employment of convicts in ~ 
trade different from that mentioned in the certificates of their con 
viction, who should thereafter be sentenced to imprisonment. There 
is no allegation in the complaint that the contract between the de- 
fendants included or was designed to include the labor or employment 
of any convict sentenced after the passage of the act. There are 
allegations that the convicts who have been and are employed under 
the contract did not learn or practice the art before their sentences 
of imprisonment, that the business has been introduced into the 
State prison within the last year, that the convicts who are employed 
under the contract have learned or practiced the art since such 
contract was made, and that no certificates of the clerks of the dif- 
ferent Courts showing that such convicts had learned or practiced 
such art were delivered to the warden of the prison, and there is a 
general allegation that the defendants have taught the convicts and 
are now employing them in the pursuit of such mechanical trade, 
contrary to the statute. The facts specifically alleged may all be 
true, and yet the defendants not have violated any of the provisions 
of the statute. The averment that they have acted contrary to the 
act, without setting forth in what manner, is not sufficient to entitle 
the plaintiffs to any relief or redress. The Court must see by the 
facts set forth in the complaint, that the plaintiffs have sustained or 
are threatened with some legal injury. The objection is fatal to the 
complaint as it now stands. 

But as, if that was the only difficulty in the plaintiffs’ way, they 
would no doubt amend their complaint on terms, it is proper that I 
should consider the other material points arising in the cause. 

The provisions of the act to which I have referred are purely of 
a public character. They were designed to promote the interests 
of the State by securing a most meritorious class of our fellow-citi- 
zens from injurious competition. Public statutes may undoubtedly 
have reference to individual rights or interests. They frequently 
grant additional security for the enjoyment of pre-existing rights, 
or confer new ones, or the power of obtaining them. Where the de- 
sign is to give additional protection to a subsisting right, and a remedy 
is provided for its invasion, which is not necessarily exclusive of 
all others, it is considered as merely cumulative, and the party in- 
jured may resort to that, or to the means previously allowed, for re- 
dress. But where a new right, or the means of acquiring it is con- 
ferred, and an adequate remedy for its invasion is given by the same 
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statute, parties injured are confined to the statutory redress. When 
no remedy is given by the statute, in such cases, the party injured may 
resort to the means of redress given by the common law or any gen- 
eral statute in similar cases. 

The statute in question is entirely prohibitory, and does not con- 
fer any individual rights. It is designed for the public good, and 
any infraction of it is a wrong to the public, for which the people 
in their collective capacity alone are entitled to redress. It is a 
principle of law, however, that where any one in the perpetration of 
a public wrong commits an injury upon another, peculiar to the in- 
jured party, in his individual capacity, and not simply as a member 
of the community, the party injured may sustain an action in his in- 
dividual capacity for the damages which he may have sustained. 
This was always the rule in cases of misdemeanor, but it did not at 
common law extend to felonies, as the private wrong was merged in 
the felony. But by a provision of our new code (§ 7), when the vio- 
lation of a right admits of both a civil and a criminal remedy, the 
right to prosecute the one is not merged in the other. Where the 
act complained of is purely a statutery wrong of a public character, 
a party aggrieved can only maintain an action where he sustains 
a special damage peculiar to himself, and not in common with other 
members of the community with whom he has no joint personal 
interest. This rule is laid down in many cases, and is not, so far 
as I know, contradicted by any respectable authority. 

In the case under consideration, the plaintiffs do not complain of 
any special damage peculiar to themselves as individuals. The al- 
leged injury consists in “ lowering the wages and seriously affecting 
the interests of the plaintiffs and others pursuing the-trade of saw- 
makers in the State.” True, the damage is more serious to the class 
to which the plaintiffs belong than to the rest of the community ; 
but so long as it affects the whole class, it is general, and not special 
to the plaintiffs. Individuals cannot sustain an action under such 
circumstances. In Lansing v. Smith and others (8th Cowen’s R., 146), 
an action was brought against the commissioners under the statute 
for erecting the Albany basin, for illegally constructing a bridge over 
a part of the Hudson River at Albany, by means of which the plain- 
tiff was deprived of the profitable use of his dock, which was situa- 
ted above the bridge. It appeared that the damage of which the 
plaintiff complained was common to himself and all the other pro- 
prietors of docks similarly situated. Judge Sutherland in giving the 
opinion of the Court, said, “it must be conceded that there is no- 
thing in the plaintiff’s case to distinguish it from that of every other 
owner of a wharf in the basin, and all the proprietors of docks 
above the temporary bridge have sustained an equal” (he probably 
meant a similar)“ injury with the plaintiff in consequence of this 
erection. The injury therefore for which the plaintiff seeks remune- 
ration is not peculiar to himself. It has been equally felt by a hun- 
dred others whose property is similarly situated.” In another part 
of his opinion he says, “the legal character of a nuisance is not 
changed from public to private because its operation is more injuri- 
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ous to a particular individual or class of individuals than to the com- 
munity at large.” In Butler v. Kent and others (19th Johnson’s 
R., 228), a suit was instituted by a vender of lottery tickets for 
damages sustained by him in the depreciation of such tickets by 
means of the official misconduct of the defendants, who were the 
managers of the lottery. Judgment was given for the defendants on 
the ground that the injury complained of was common to all the lot- 
tery dealers. Chief Justice Spencer said, “ the injury, if any, is 
common to all those who hold tickets in that particular lottery, and 
we see that in such case it belongs to the public only to avenge the 
injury.” The plaintiffs failed in these cases, not because they had 
entitled the suits in their own behalf, and not for others similarly 
situated as well as for themselves, but because no action can be 
maintained for injuries common to any considerable portion of the 
community. The same objection exists in this case and is fatal to 
the plaintiff’s claim for damages. 

It has been supposed, however (and I see that the supposition has 
received the sanction of one of my brethren for whom I entertain 
the highest respect), that the allegations in the complaint would, if 
proved, present a proper case for the interposition of this Court by 
way of injunction. Injunctions are never granted to prevent the 
perpetration or continuance of a public wrong (not leading to the 
special injury of individuals) unless it constitutes a nuisance immi- 
nently dangerous to the public or some considerable portion of it. 
In The Attorney General v. The Utica Insurance Company (2 Johns. 
Ch. R., 378) Chancellor Kent decided that a Court of Equity had no 
jurisdiction of an offence against a public statute. He-said very 
truly that the powers of injunction should be applied with the utmost 
caution. It is the strong arm of the Court, and to render its opera- 
tion benign and useful, it must be exercised with great caution, and 
when necessity requires it. It is an extremely rare case, and may 
be considered, if it ever happened, as an anomaly for a Court of 
Equity to interfere at all, and much less preliminarily by injunction 
to put down a public nuisance which did not violate the private 
rights of property, but only contravened the general policy. In The 
Mayor of Hudson v. Thorre (7 Paige, 261), Chancellor Walworth 
said that a Court of Equity does not interfere to enforce the penal 
laws of the State by injunction unless the act sought to be restrained 
is a nuisance. Besides, when an application is made to prevent a 
public nuisance merely from apprehended danger to the community 
it must be in the name or on behalf of the people. An injunction 
to prevent a public nuisance is never granted on the application of 
a private individual unless the apprehended nuisance would be spe- 
cially dangerous to himself or injurious to his property. I have 
looked over the cases cited on the argument, and many others, but 
have not found an instance where an injunction was issued on the 
application of an individual to prevent the perpetration of an act 
prohibited by a public statute merely because it might diminish the 
profits of a trade or business pursued by the applicant in common 
with a considerable class of his fellow-citizens, although the statute 
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may have been designed principally for the protection of the inte- 
rests of such class. The statute in this case furnishes an adequate 
remedy for the public wrong, and if it does not indemnify those who 
pursue any mechanical trade for the incidental injury which they as 
a class may sustain, it is because human means cannot furnish a 
remedy for every injury, and it is better that some minute evils 
should go unredressed than that a class of remedies should be adopted 
which would be productive of more harm than benefit. 

Limits to the powers of injunction have been prescribed by the 
wise and good men who have presided in the Courts of Equity in this 
State and in the mother country, and I am not inclined to go beyond 
them. 

The complaint in this case does not in my opinion set forth enough 
to entitle the plaintiffs to damages for the alleged unlawful conduct 
of the defendants or to an injunction to prevent its continuance. 
Consequently there must be judgment for the defendants on the de- 
murrers severally interposed by them. 








N. D. Superior Court. 
(City of New York.) 
(June Term, 1852.) 
Before SANDFORD, DUER, and BOSWORTH, Justices. 
Aveustus W. Ciason against Cuartes G. Coruezy. 


CONSTRUCTION OF THE R. 8. AS TO THE POWERS AND JURISDICTION OF THE 
CIRCUIT JUDGES AS VICE CHANCELLORS (2 R. 8., Pp. 168, § 2). 


Held, that the residence of a defendant within the circuit of a Judge was alone sufficient to 
give him jurisdiction in an equity suit, although neither the cause of action had arisen, nor 
was the subject matter in controversy situated within his circuit. 

The three classes of cases in which an equitable jurisdiction was given, are distinct and sepa- 
rate, so that the existence within a circuit of any one of the facts upon which the jurisdic- 
tion was made to depend, was sufficient to justify its exercise. 

An amendment of a bill in equity not altering the title of the plaintiff to the relief sought, nor 
the nature or terms of the relief, is to be regarded as merely formal. 

Held, that such an amendment, where the bill had been taken as confessed by a defendant, 
did not render a subsequent decree against him irregular and void, although he had no 
notice of the motion to amend, nor was any copy of the amended bill served on him. 

Judgment at Special Term affirmed with costs. 


This was an action of ejectment. It appeared that Francis Kain, 
being the owner of an undivided one-half part of premises situate 
the corner of Greenwich and Reade streets, mortgaged the same, 
and afterwards died intestate. The undivided half of the premises 
claimed in this action, descended to his brother, William Kain, sub- 
ject to the dower of the widow of said Francis Kain and to the pay- 
ment of the said mortgage. 
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William Kain conveyed his interest to Augustus W. Clason, the 
plaintiff. 

In December, 1846, Mary Ver Veelan, surviving executor of Henry 
Ver Veelan deceased, being the holder of the mortgage, filed her bill 
to foreclose the same before the Vice Chancellor of the second Cir- 
cuit against A. W. Clason, the plaintiff in this suit, who, with other 
defendants to the foreclosure suit, resided in the second Circuit, 
which suit was afterwards transferred from the Vice Chancellor’s 
Court to the Supreme Court of the State of New York, in equity. 

The original bill did not state the residence of the defendants. It 
was taken as confessed by the defendant (the plaintiff in this suit), 
for want of his appearance after service of the subpcena upon him. 
The bill was afterwards amended by stating the place of residence 
of the defendant, A. W. Clason, and others residing in the second 
Circuit. 

A decree of foreclosure and sale was afterwards made, and the 
property purchased by the defendant to this action, who received his 
deed and entered into possession of the premises in May, 1848. 

The plaintiff commenced this suit in May, 1851, and the defendant 
= up the decree obtained in his foreclosure suit and his deed in bar 
thereto. 

The cause came on to be tried before Mr. Justice Paine, at Special 
Term, on the 9th day of January, 1852, when by consent, the follow- 
ing admissions were made: 

ist. That the plaintiff was seized in fee of an undivided half of 
the premises as set out in the complaint, subject to the mortgage 
from Kain to Ver Veelan, and to the right of dower of Henrietta 
Kain. 

2d. That the plaintiff in this action was one of the defendants in 
the foreclosure proceedings set up in the answer of C. G. Corley, re- 
sided in Westchester County before, at and since the time the fore- 
closure suit was commenced, and that some of the other defendants 
resided in Westchester County, and some in New York City. 

3d. That the original bill of foreclosure did not on its face show 
the residence of the defendants. 

4th. That such bill was taken as confessed against the said Augus- 
tus W. Clason, for want of appearance in said foreclosure suit. 

5th. That after such bill was taken as confessed, the complainant, 
in the foreclosure suit, amended the bill by stating the residence of 
the defendants in the County of Westchester. That the proceedings 
in the foreclosure suit went on without any notice to the said Augus- 
tus W. Clason, who had not appeared in the suit, and against whom 
the bill had been taken as confessed, and proceeded to the de- 
cree of sale. 

6th. That the mortgaged premises were situated in the County of 
New York. 

Both parties rested, and the defendant’s counsel moved to dismiss 
the complaint, which the learned Judge granted. 

The plaintiff’s counsel thereupon excepted. 

The cause now came before the Court on appeal. 
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W. C. R. English, for the appellant, made and argued the following 
points : 


I.—-The appellant is not a party to the decree of foreclosure. 

ist, An order pro confesso is part of the ordinary process of the 
Court to effect justice, and was properly taken against the appellant, 
but such process fell by reason of the amendment. 

2d. By our practice an amendment may be made, under general 
rules, at the peril of the party, and it is subject to the same analo- 
gies as in England, where the practice is to ask the Court for per- 
mission. There, it will only be allowed to issue when it is clear that 
it cannot prejudice a party ; if it may prejudice him, interlocutory 
process falls (1 Hogan, 106, 149, 217; 2 Cox, 411). 

3d. The appellant was prejudiced by the amendment, because, 
upon the original bill, the Court would have refused to make a de- 
cree, for the record not only showed no jurisdiction, but exclusive 
jurisdiction in another (6 Vesey, 685; Mitford, § 44; 1 Bland R. 255). 

4th. The record should show the jurisdiction of the Vice Chancel- 
lor, his is a limited jurisdiction (Hoffman C. P., p. 2; 3 Dallas, 382). 

5th. A defendant may lie by, or demur, but is not concluded by 
silence (9 Cowen, 228). 

6th. The amendment, after taking a decree pro confesso, was a 
fraud upon the Court and the defendant. 

7th. The fraud is a mere question of law upon admitted facts, and 
a Court of law can pronounce the decree void. 

II.—The Vice Chancellor of the first Circuit had exclusive juris- 
diction. 

Ist. The rules of construction are, that the object of a statute is to 
be regarded, that the various parts are to be construed so as to form 
one harmonious whole, in case of repugnancy between several pro- 
visions, such construction is to be adopted as will best reconcile the 
language with the spirit of the statute; where an order of events is 
laid down, such order must be strictly observed in cases where its 
neglect would create a conflict of jurisdiction (2 R. S., 97). 

lIl.—The statute contemplated two cases of exclusive and one of 
concurrent jurisdiction. 

Ist. Under the first and second clauses, neither a cause of action 
nor a subject matter of controversy can by the nature of things be 
in but one Circuit, and but one Vice Chancellor can have jurisdiction, 
but by the third clause eight Vice Chancellors have jurisdiction. 
The last, therefore, is a subsidiary clause and must be so construed. 


H. L. Riker, for the respondent, made and argued the following 
points : 


I.—The decree of foreclosure and sale in Ver Veelan v. Kain, Au- 
gustus W, Clason and others, is binding by way of estoppel until 
reversed (Fuller v.Van Geesen, 4 Hill R., 176; Davoue v. Fanning, 
4J.C.R., 203; O’Brien v. Heeney, 2 Edward R., 246). 

1. This decree cannot be inquired into in this collateral action 
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(Fuller v. Van Geesen, 4 Hill R., 176; Murray v. Murray, 5 J. C. R., 
60 and 69; Davoue v. Fanning, 4 J.C. R., 203; Bennet v. Winter, 
2 J. C. R., 205). 

2nd. It cannot be questioned by Augustus W. Clason, the plaintiff 
in this action (he being a party to this decree), except by a bill of re- 
view (Elliot v. Pell, 1 Paige R., 268 ; O’Brien v. Heeney, 2 Edwards 
R., 246; Frost v. Myrick, 1 Barb. Sup. R., 369; Davoue v. Fanning, 
4 J.C. R., 203; Gelston v. Codwise, 1 J. C. R., 195). 

3d. If erroneous, it cannot be attacked collaterally in an action of 
ejectment against the purchaser (Clarke v. Van Surlay, 15 Wend., 
448 ; and on appeal, 20 Wend., 365). 

II.—Courts of law will not examine into the merits of a decree of 
the Court of Chancery, under which a judicial sale has been made 
in a subsequent suit between a party to such decree and a stranger, 
a bona fide purchaser under the decree—but will leave the party to 
his relief in a Court of Equity, where ample justice can be done to 
all (Clarke v.Van Surlay, 15 Wend. R., 448). 

IlIl.—The decree cannot be impeached, even by third parties in a 
suit, in which the decree is admissible evidence (Murray v. Murray, 
5 J. C. R., 60). Except for fraud, which is not pretended in this case : 
or, want of original jurisdiction of the Court making the decree 
(Borden v. Fitch, 15 J. R., 134; and cases cited). 

IV.—The Circuit Judge of the second Circuit had jurisdiction, 
concurrently with the Chancellor, of the foreclosure proceedings, 
from the fact that Augustus W. Clason (the plaintiff in this action), 
and several other of the defendants, resided within the limits of the 
second Circuit, at the time the foreclosure suit was ‘commenced 
(2 R. S., 226, § 2, Subdivision 3; Brown v. Brown, 1 Barb. Ch. R., 189, 
213, and 216; Burcklev. Eckhart, 3 Denio R., 282; and on appeal, 
3 Com. R., 187; Cromwell v. Cunningham, 4 Sand Ch. R., 384; Bank 
of Orleans v. Skinner, 9 Paige R., 308; Varick v. Dodge, ibid, 150; 

icknell v. Field, 8 Paige R., 443; Exr. of Burling v. Livingston, 
&c. case of foreclosure of land at Utica, some of the defendants re- 
siding in the first Circuit, John F. Mitchell, Esq., for compt., brought 
suit before V. C. of the first Circuit in April, 1843 ; Collins v. Hawks, 
&c., foreclosure of lands in second Circuit, some of the defendants 
residing in the first Circuit; George T. Strong, Esq., for complainant, 
brought suit before V. C. of first Circuit, in May, 1848). 

And that Circuit Judge (or Vice Chancellor) before whom @ suit is 
once properly brought, acquires jurisdiction, exclusive of all other 
Vice Chancellors (Burckle v. Eckhart, 3 Com. R., 1386; Brown v. 
Brown, 1 Barb. Ch. R., 215; Paff v. Kinney, 1 Brad. Surr. R., 6). 
And exclusive of the Chancellor (6 Paige R., 105), and cases cited 
In the matter of the Rec’rs of the Globe Ins. Co. 

1st. Jurisdiction is a matter of fact, and although the fact does not 
appear on the face of the bill of complaint, may be proved (Burckle 
v. Eckhart, 3 Com. R., 187). 

2. No jurisdiction appearing on the face of the bill of foreclosure, 
was ground for demurrer (Varick v. Dodge, 9 Paige R., 151; McEl- 
wain v. Willis, 3 Paige R., 506; On appeal, 9 Wend. R., 561 ; Coo- 
per’s Pl., 5, 181). 
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The amendment of the bill, stating the residence of Clason and 
others, cured this defect (Bank of Orleans v. Skinner, 9 Paige R., 
309, 310; McElwain v. Willis, 3 Paige R., 508). 

3d. The Vice Chancellor’s Court was a Court of general jurisdic- 
tion (Foot v. Stevens, 17 Wend. R., 4838). 

4th. The decree in Van Veelan v. Kain, &c., having been made by 
a Court of general jurisdiction, its jurisdiction will be presumed, 
until the contrary is expressly shown by the opposite party (Bloom v. 
Burdick, 1 Hill R., 139, 141; Foot v. Stevens, 17 Wend. R., 486; Hart 
v. Seixas, 21 Wend. R., 46; Shumway v. Stilman, 4 Cow. R., 296; 
~~ v. Packard, 6 Wend. R., 332 ; Clarke v. Van Surlay, 15 Wend. 

» 448). 

V.—The want of notice to Augustus W. Clason, of the amendment 
of the bill of foreclosure, is a point of practice which cannot be in- 
quired into in this action (Clarke v. Van Surlay, 15 Wend. R., 448). 

Ist. Even if it could be inquired into here, Clason was not entitled 
to notice, he not having appeared in the foreclosure suit (Hoff. Ch. 
Prac., ~ 300; Ch. Rule 43 of 1844). 

2d. The bill being amended before his appearance, is, as far as 
Clason is concerned, considered as the original bill. 

VI.—Corley is assignee of the mortgage to Van Veelan, and being 
in possession of the mortgaged premises, this action will not lie 
(Olmsted v. Elder, 2 Sand. R., 328; Arnot v. Post, 6 Hill R., 67; 
Fort v. Burch,6 Barb. R., 76; Phyfe v. Riley, 15 Wend. R., 248 ; 
Van Dyne v. Thayre, 14 Wend. R., 236 ; Jackson v. Bowen, 7 Cowen 
R., 13; Jackson v. De Lancy, 13 J. R., 5387; Jackson v. Minkler, 10 
J. R., 480.) 


By the Court.—Dvurr, J.—Nearly the entire argument on the part 
of the plaintiff rests upon the assertion that the Vice Chancellor of 
the second Circuit had no jurisdiction of the suit in which the decree 
of foreclosure and sale was pronounced, and, consequently, that the 
decree itself, and all the proceedings under it, are wholly void. 

It is useless to consider whether, even, upon the supposition that the 
decree was invalid, the plaintiff would be entitled to recover in the 
present suit, since we are clearly of opinion that the single fact that 
some of the defendants resided within the Circuit of the Vice Chan- 
— who made the decree, was sufficient to maintain his juris- 

iction. 

It must be admitted, that if the words “ concurrently with the Chan- 
cellor and exclusive of any other Circuit Judge,” in that section of 
the Revised Statutes (2 R. S., p. 168, § 2) which defined the equitable 
jurisdiction of the Circuit Judges, must be understood as meaning, 
that, in all cases, at the time of the commencement of a suit, the 
jurisdiction, concurrent with that of the Chancellor, could only belong 
to a single Judge, the objection to the jurisdiction which has been 
pressed upon us, as the subject matter in controversy was in this 
City, would be unanswerable and fatal ; but this construction of the 
words in question would be directly repugnant to other provisions in 
the section ; nor is a resort to it, at all, necessary to explain the intro- 

VOL x. 1 











242 THE NEW-YORK LEGAL OBSERVER. 





Superior Court.—Augustus W. Clason against Charles G. Corley. 





duction of the words and satisfy their meaning. They may be so 
construed as to give to the entire section a reasonable and consistent 
interpretation. 

The statute declares that every Circuit Judge within the limits of 
his Circuit, shall have jurisdiction, concurrently with the Chancellor 
and exclusive of any other Circuit Judge, in all causes and matters 
in equity in the following cases : 

1. When such causes or matters shall have arisen within the Cir- 
cuit of such Judge ; or, 

2. When the subject matter in controversy shall be situated within 
such circuit; or, 

3. When the defendants or persons proceeded against, or either of 
them, reside within such limits. 

The construction which we adopt is that the classes of causes here 
enumerated are distinct and separate, so that a Circuit Judge before 
whom an equity suit was brought might rightfully exercise jurisdic- 
tion, ifthe case could be justly referred to any one of them; in other 
words, if the existence within his Circuit of any one of the alternative 
facts, upon which the jurisdiction is made to depend, could be truly 
averred. 

It is obvious, that upon this construction, several Judges might have 
had an equal right to entertain the suit before it was brought, and 
the jurisdiction be rendered exclusive only by its actual commence- 
ment, since the cause of action might have arisen within one Circuit, 
the subject matter in controversy be situated within another, and the 
defendant reside within a third. It seems to us equally clear, that 
the terms of the law allow no distinction to be made bétween the 
alternative facts, as to their effect in conferring jurisdiction, but com- 
pel us to say, that if the jurisdiction might be exercised by a Judge 
within whose Circuit the subject matter in controversy was situated, 
although neither the cause of action had arisen nor was the defend- 
ant residing within it, the fact of such residence, independent of 
other circumstances, would equally avail to confer the authority. In 
other words, residence is just as plainly stated as a district, substan- 
tive ground of jurisdiction, as the origin of the causes of action, or 
the locality of the subject matter. 

If the construction which has been stated is rejected, there is only 
one other, as it seems to us, that can be adopted. It must be held 
that no Circuit Judge could in any case acquire jurisdiction, unless 
by a concurrence of all the facts which are specified as conditions 
of its exercise ; that is, unless the cause of action had arisen, and its 
subject matter was situated, and the defendants or one of them 
resided, within his Circuit. To effect this, the three classes of cases, 
which the statute has so plainly distinguished, must be resolved into 
one, and the disjunctive “or,” by which they are separated, be 
stricken out, and the connective “and” be substituted. We think, 
however, that so material an alteration of the words of the law 
would be gratuitoug and arbitrary. We are aware that in the con- 
struction of a statute as well as of a will, “ and” may in some cases 
be substituted for “ or,” and vice versa, but this can never be done 
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unless the change is necessary to carry into effect an intention, which 
is shown, from other provisions, to be manifest and certain. We are 
by no means satisfied in the present case, that the intention of the 
legislation was such as to require the alteration. On the contrary, 
we are persuaded that the legislature could not have intended to 
restrict the equitable powers of the Circuit Judges within such nar- 
row limits as the alteration, if made, would certainly have imposed. 
We are persuaded, that the legislature intended that, in every case, a 
jurisdiction concurrent with that of the Chancellor should belong to 
one, at least, of the Judges, and cannot, therefore, admit a construc- 
tion which in a very large proportion of cases would have rendered 
his jurisdiction, not concurrent, but exclusive. It was in order to re- 
lieve the Chancellor, that equity powers were vested in the Circuit 
Judges, and so far as the terms of the statute may admit, it is this 
intention that Courts have been bound to effectuate. 

It is said, however, that the construction upon which we have in 
sisted, however reasonable it may seem, is not to be reconciled with 
the terms of the statute, and cannot, therefore, be admitted. It is 
contended, that by adopting it the declaration that the jurisdiction of 
each Circuit Judge in the specified cases shall be exclusive of any 
other Judge, will be rendered ineffectual and void ; and that in judg- 
ing of the intent of the legislature, it is far more reasonable that 
“or” shall be construed “gnd” than that the significant words which 
contain this declaration, and which could only have been inserted 
upon deliberation, shall be wholly expunged. 

That the words in question have created some difficulty in the con- 
struction is not to be denied, since, it is not readily understood, in 
what sense, a jurisdiction can be deemed exclusive, which several 
Judges may, at the same time, be equally competent to exercise. 
The reply to the objection, given upon the argument, was that the 
jurisdiction was meant to be exclusive only when it had attached by 
the commencement of the suit, and that the words “exclusively of 
any other Judge,” refer to its actual exercise, not to an antecedent 
right. Although we were at first disposed to acquiesce in this reply, 
we own, that upon further reflection we have been led to doubt its 
sufficiency. It was certainly not necessary to declare that the juris- 
diction, thus interpreted, should be exclusive, since in all cases a juris- 
diction, which, previously to its exercise is concurrent, in several 
Judges, becomes exclusive in him before whom the suit is actually 
brought. It is exclusive as soon as it attaches, and in this sense the 
equitable jurisdiction of each Circuit Judge was just as exclusive 
of that of the Chancellor himself, as of that of any other Judge 
{6 Paige, 105. In the matter of the Globe Ins. Co). 

The statute, however, declares that the jurisdiction of every Cir- 
cuit Judge as a Vice Chancellor shall be concurrent with that of 
the Chancellor, which necessarily means “ concurrent” as an exist- 
ing right, prior to its actual exercise, and it seems a just conclusion 
that the jurisdiction which is declared to be exclusive, refers to the 
same period, and means “ exclusive,” not in consequence of but, prior 
to, the commencement of the suit in which its exercise is required, 
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that is, an exclusive right to entertain the suit. The words “con- 
currently ” and “ exclusively,” as used, are opposed to each other; 
but there is no real opposition unless they are understood in the 
sense that has been explained. 

Yet, if we adopt this construction, it is by no means necessary, 
in order to give effect to the intention which, we certainly believe, 
was that of the legislature, that the words, which create the diffi- 
culty we admit, should be wholly expunged; but it is necessary 
that they should be understood, with a qualification, which may recon- 
cile them with the provisions that follow. This qualification, in- 
deed, is not expressed, but unless we impute to the Revisers and 
the Legislature a palpable contradiction, it is certainly implied. 

We understand then the words “ exclusively of any other Judge,” 
as applying to every other Judge who in the enumerated cases 
would not be competent to exercise the jurisdiction ; in other words, 
within whose Circuit no one of the facts necessary to found the 
jurisdiction could be truly alleged to exist. Thus interpreted, there 
is sufficient room for the application of the words in the sense 
which it has been admitted belongs to them, and the reason and 
propriety of their insertion become apparent. It was foreseen, that 
in most cases the jurisdiction would be exclusive, as an antece- 
dent right, in a single Judge. It would be so, not only when all 
the jurisdictional facts were found to co-exist within the same 
Circuit, but, in all cases, when the origin of the causes of action, 
or the locality of the subject matter in controversy, or the resi- 
dence of the defendant, in suits against a single defendant, was 
the sole ground upon which the jurisdiction could be raised 
(Brown v. Brown, 1. Barb. Ch. R., 189; Burckle v. Eckart, 3 De- 
nio, 282, S. C., 3 Comst., 139) ; and in cases not falling under either 
of these categories, although the jurisdiction might be concurrent, 
prior to its exercise, in several Judges, it would yet be exclusive of 
some. It is true there was a bare possibility that the words “exclusive- 
ly of any other Judge ” might in some cases not be applicable. Cases 
in which, before the institution of a suit, each Judge would have an 
equal right to entertain it; but as this could only happen when one 
or more of the defendants resided in each of the eight Circuits of 
the State, it is not improbable, that a contingency so very unlikely to 
happen, and which probably never has happened, was wholly over- 
looked. A possibility so remote cannot be regarded as a serious ob- 
jection to the construction we have suggested. 

It is this construction, therefore, that we adopt, persuaded that it 
explains and expresses, truly, the intent of the legislature. By adopt- 
ing it, we give to the words “exclusively of any other Judge,” their 
appropriate sense; we render them consistent with the other provi- 
sions of the section, and we relieve ourselves from the necessity of 
striking them out as superfluous or contradictory—superfluous, if they 
only declared a consequence which, whether declared or not, must 
have followed; contradictory, if they could only be understood in 
the literal, unqualified sense which the argument for the plaintiff 
requires. We repeat, that we are saved from this necessity, since 
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assuredly we could not have sacrificed to doub:ful expressions the 
clear legislative intent, which, we have shown, is manifested by the 
other provisions of the section. 

We have taken more pains than might seem to be necessary to 
explain and vindicate our judgment, and we have done so from the 
conviction that the question we are deciding is of real and grave 
importance. It concerns not alone the parties to the present suit. 
We believe that, during the whole time, that the former organisation 
of our judiciary was in force, the understanding of the bar and of 
Judges throughout the State, as to the jurisdiction of the Vice Chan- 
cellors, corresponded, substantially, with the views that we have ex- 
pressed ; and, hence, if the decree upon which this defence is founded 
were declared a nullity, we should not venture to compute the num- 
’ ber of those, upon which the like sentence might hereafter be pro- 
nounced. It is needless to dwell upon the consequences that would 
ensue. The multiplied and vexatious litigation, the disturbance of 
established titles, the ruin in which many would be involved, and 
the wide-spread anxiety and alarm. The continued existence of 
doubt, upon a question, threatening these consequences, would itself 
be a positive evil, and it is this, that we have been desirous to pre- 
vent. This is, probably, the first case in which an argument founded 
upon these doubts has been addressed to a Court of Justice, and we 
may hope it will be the last. We add, that although there is no 
decision to which we can appeal as an express authority, yet, it 
appears to us, that in every case in which a question as to the statu- 
tory jurisdiction of the Vice Chancellors has arisen, the truth of that 
construction of the statute, upon which we have insisted, is either 
admitted in terms or plainly implied. It is so in the cases we have 
before quoted Brown v. Brown and Burckle v. Eckhart. and in the 
following Bicknell v. Field, 8 Paige. 448; Bank of Orleans v. Skin- 
ner, 9 Paige, 308, and Cromwell v. Cunningham, 4 Sand. Ch. R., 384. 

Another ground, upon which the plaintiff seeks to recover, is, that 
he was not a party to the decree of foreclosure and sale, and is 
therefore, not bound by its provisions and the proceedings under it. 
It is not denied that he was originally a party to the suit, that the 
bill was taken against him as confessed, and that in the pleadings 
and decree he is mentioned as one of those whose rights, in the equity 
of redemption, were meant to be foreclosed and barred. 

But it is contended, that by the amendment of the bill, his prior 
default in not answering, was opened and superseded, and that as 
the amendment was made without notice, and no copy of the 
amended bill was served upon him, all the subsequent proceedings, 
as against him, must be deemed irregular and void. To this conclu- 
sion, however, we cannot assent. Although the amendment of the 
bill was proper, and perbaps necessary, to show the jurisdiction of 
the Court, yet as it neither altered the title of the complainant to the 
relief that was sought, nor the relief itself, in its substance or form, 
we think, it may be justly regarded as merely formal. As the facts 
corresponded with the amendment, it worked no prejudice to the 
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plaintiff, when made, nor does it furnish to him now, any reasonable 
ground of complaint. There may have been some irregularity in 
the proceedings, which the Court in which they were had, upon appli- 
cation, might have corrected, but there is no irregularity that would 
justify us in holding the decree and the sale under it to be wholly 
void. We think, on the contrary, that they have given a title to the 
defendant which the plaintiff is not at liberty to impeach. 

The judgment at Special Term is affirmed, with costs. 


Special Term, 1852. 
Before Mr. Justice DUER. 
Joun W. Latson ads. Leon Lerevrn. 
VERIFICATION OF PLEADING BY ATTORNEY OR AGENT. 


Under § 157 of the code, a pleading may be verified during the absence or incapacity of the 
party by his attorney or other agent, and state only his information and belief. 


The nature of this motion sufficiently appears in the opinion of 
the Court. 


Durer, J.—This is a motion on the part of the defendant to strike 
out the verification of the complaint as not warranted by the provi- 
sions of the code. The motion was heard by me at Chambers; but 
as it raised a question of some difficulty, and which, it seemed to me, 
from its practical importance, ought to be definitively settled, I have 
consulted my brethren, and the opinion which I now give, is to be 
considered as that of the Court. 

The complaint is for goods sold and delivered, and the objection to 
the verification is, that the affidavit is made, not by the plaintiff, but 
by his attorney, and is founded solely upon his information and 
belief; and the validity of the objection depends entirely upon the 
construction to be given to § 157 of the code; a section which, it 
must be owned, is not quite so lucidly expressed, as might reasonably 
be wished. 

The first clause of this section, after prescribing the form of the 
verification, declares that it must be by the affidavit of the party, 
“or if there be several parties united in interest, and pleading 
together, by one at least of such parties acquainted with the facts, if 
such party be within the county where the attorney resides, and capable 
of making the affidavit.” 

The words “if such party be within the county, &c.,” it seems to 
us, certainly imply, that when the party is absent or incapable, the 
necessary affidavit may be made by a third person, for unless the 
words carry with them this implication, they are not merely super- 
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fluous, but senseless. They are positively unmeaning, and serve only 
to perplex the construction, if the intention was that, in all cases, the 
pleading must be verified by a party, or not be verified at all. 

Stopping at this clause, we could not hesitate to say that the in- 
tention of the legislature that, during the absence or incapacity of 
his client, a pleading may be verified by the affidavit of the attorney, 
stating only his information and belief, although not expressed in 
terms, is sufficiently manifest, and this intention we are bound to 
carry into effect, unless it is contradicted and overruled by subse- 
quent provisions. 

It is said to be overruled by the clause which immediately follows, 
and which is thus expressed :—“ The affidavit may also be made by 
the agent or attorney if the action or defence be founded upon a 
written instrument for the payment of money only, and such instru- 
ment be in possession of the agent or attorney, or if all the material 
allegations of the pleading be within the personal knowledge of the 
agent or attorney ;” and if this clause must be understood as specify- 
ing the only cases, in which a pleading can be verified by the affida- 
vit of the agent or attorney, it certainly follows, that there is no case 
in which the affidavit of a third person, founded solely upon informa- 
tion and belief, can be admitted. But such is not the necessary, nor, 
we are persuaded, the reasonable interpretation of the clause. We 
think it may well be construed as designed, only, to modify the gene- 
ral rule before declared, by providing that even where the party is 
within the county and capable of making the affidavit, it may be 
made by an agent or attorney, having a personal knowledge of the 
facts, or the possession of the written instrument upon which the 
action or defence is founded. The use of the word “also,” forcibly 
suggests this, as the true construction, and by adopting it, the provi- 
sions of the section are rendered entirely consistent. The necessary 
affidavit may be made by a third person, since it is only required to 
be made by the party, when he is, at the time. within the county and 
is capable of making it; and even then, it may also be made, in the 
special cases that are mentioned, by his agent or attorney. 

We are confirmed in the opinion, that this is the true construction, 
by adverting to the terms of the corresponding clauses in the code 
of ’49; these are as follow:—* Where a pleading is verified, it shall 
be by the affidavit of the party, unless he be absent from the county 
in which the attorney resides, or for some cause unable to verify it, 
OR THE FACTS ARE WITHIN THE KNOWLEDGE OF HIS ATTORNEY OR OTHER 
PERSON VERIFYING THE SAME,” plainly meaning, that in each of those 
cases the pleading might be verified by the affidavit of a third per- 
son, and not requiring the knowledge of the attorney as a condition 
of his making it, unless the party was neither absent nor incapable. 
The disjunctive “or” proves this to have been the meaning, as it 
was the established construction, and, we apprehend, that the only 
alteration, not merely verbal, made by the present code, is that the 
possession by the agent or attorney of the written instrument upon 
which the action or defence is founded is declared equivalent to his 
knowledge of the facts; that is, gives him the same right of verify- 
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ing the pleading. Again in the code of ’49, the words we have 
quoted were followed by this clause :-—* Where the pleading is veri- 
fied by the attorney or any other person except the party, he shall 
set forth in the affidavit his knowledge or the grounds of his belief upon 
the subject, and the reasons why it is not made by the party.” This 
clause, omitting only the words “the attorney or” and substituting 
the word “than” for * except,” changes wholly immaterial, is found 
in the present code, and we think ought to be construed in the sense 
in which it was first enacted. So long as the code of ’49 was in 
force, the necessity of setting forth in the affidavit of any other per- 
son than the party “the grounds of his belief,” could only exist when 
the pleading was verified, during the absence or inability of the 
party, and our conviction is that it is for the purpose of meeting the 
same cases, that the words, creating the necessity, have been retained. 
Indeed unless the same cases may now occur, and the words in ques- 
tion are thus construed, they are wholly useless. 

We add as an additional and very strong reason for rejecting that re- 
stricted interpretation of § 157, upon which the defendant has insisted, 
that its adoption, in practice, would lead in numerous cases to great 
inconvenience and delay, and might even operate, in some, to defeat 
wholly the ends of justice. In expounding a statute, the “ argumen- 
tum ab inconvenienti” is always entitled to great weight, since it 
ought never to be supposed, when the language is doubtful, that the 
legislature intended consequences, which it was easy to foresee, and 
most desirable to prevent. 

Our conclusion is, that the motion for striking out the verification 
of the complaint, as a sufficient reason is stated for its not being 
made by the party, must be denied; but as the question was new, 
and the practice unsettled, it is denied without costs. We are aware 
that in a recent case (Hunt v. Meacham, 6 How. P. C., p. 400), a 
Judge of the Supreme Court whose opinions are entitled to great 
respect, has followed that construction of the code which we have 
rejected ; but judging from the report, the views that have governed 
us, do not seem to have been presented to the mind of the learned 
Judge, and it is due to candor to say, that my first impressions coin- 
cided with those to which he has yielded. 








Court of Common Pleas. 
(Special Term, July, 1852.) 
Before the Hon. J. L. WOODRUFF. 
Bean ET AL. agt. CANNING ET AL, 
BILL OF EXCHANGE——COMPETENCY OF WITNESS. 


In an action brought upon an accetance of a bill of exchange drawn upon a firm consisting 
cf thiee members ai the time of the accepiance, but since dissulved, one of the co-partners 
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who is not joined as defendant in the action, is a competent witness for the other two 
co-partners to defeat a recovery. 

The suit in such ease is not defended for the immediate benefit of the witness within the mean- 
ing of section 399 of the code. 

It seems that where the judgment does not by its own force, unaided by any additional or ex- 
trinsic fact, entitle the plaintiff to have property of the proposed witness either legal or equi- 
table, applied in satisfaction, and no execution on the judgment can be issued against him 
nor against any property, right or interest to which he has the legal or equitable title, the 
witness is not incompetent to testify on behalf of the defendants. 

If, after a motion for a non-suit founded on a defect in the plaintiffs’ proofs, the defendant sup- 
plies the deficiency by his own examination of witnesses, he cures the defect and virtually 
waives his exception. 

When the indorsee of a bill of exchange advances money for the express purpose of taking up 
the bill, and the money is forwarded through the drawer of the bill to the agent of the 
acceptor, and the bill is by him taken up at the banker’s and returned to the indorsee, who 
sues the acceptors thereon, it is proper to submit to the jury the question whether under all 
the circumstances proved, the money was a loan to the drawers, and applied in payment of 
the bill to the exoneration of the acce; tors, or a withdrawal of the bill with a view to pur- 
sue it as a valid security in the hands of the plaintiffs. Such a transaction does nut neces- 
— ‘ne to a payment and discharge of the acceptance, and a non-suit was properly 
refused, 


The plaintiffs brought their action as indorsees against acceptors 
upon two bills of exchange drawn by John Henson & Co. upon Pear- 
son, Canning & Co., in favor of the drawees, by the latter indorsed to 
the plaintiffs, and by the drawees, in the summer of 1844, accepted. 

On the trial the plaintiffs proved that the two defendants sued, 
together with A. W. Pearson, composed the acceptors’ firm of Pear- 
son, Canning & Co., and that the acceptance was in the handwriting 
of A. W. Pearson, and that the co-partnership continued from 1839 
to 1844. 

It also appeared that John Henson & Co., and the plaintiffs, had 
mutual dealings, plaintiffs being in the habit of lending money to that 
firm from time to time and receiving cash, nutes, and bills on ac- 
count, in payment, and that the bills in question were received by 
the plaintiffs on account. That at the maturity of the bills, the 
plaintiffs furnished to John Henson & Co., the precise amount of 
these bills respectively, for the express purpose of taking up the bills, 
and the same was forwarded through the defendants’ agents to the 
bankers in London, where the bills were payable, and the bills were 
returned to the plaintiffs. 

Upon this state of the proofs, the defendants moved for a non-suit, 
on the grounds, 

lst, That it did not appear that the co-partnership of Pearson, 
Canning & Co., was in existence when the bills were accepted. 

2d, That from the facts above stated, the legal inference was, 
that the advance by the plaintiffs at the maturity of the bills were 
loan by the plaintiffs to John Henson & Co., or at all events, that 
the bills were paid and extinguished. 

The motion being denied, the defendants duly excepted, and there- 
upon called a witness, who testified that according to his information 
the firm of Pearson, Canning & Co., was dissolved in 1835. 

The defendants then called as a witness, A. W. Pearson, their co- 
partner at the time of the acceptance, and by whom, in fact, the 
acceptance was written. 

VOL. x. 32 








250 THE NEW-YORK LEGAL OBSERVER. 


N. Y. Court of Common Pleas—Bean et al. agt. Canning et al, 








The plaintiff objected to the proposed witness as incompetent, be- 
cause the suit was defended for his immediate benefit, and the objec- 
tion was sustained. To this ruling the defendants also excepted. 

A verdict was taken for the plaintiffs, subject to the opinion of the 
Court, with leave to the defendants to move for a non-suit or a new 
trial. 


Augustus F, Smith, for plaintiffs. 
Jesse W. Benedict, for defendants. 


Wooprvrr, J.—Whether there was or was not sufficient proof of 
the co-partnership of the defendants at the time the motion fora 
non-suit was made, is not material, since the defendant by his own 
examination of the witness, Ward, supplied the deficiency. Ward 
testified that his information was, that the co-partnership of the 
defendants was dissolved in 1845, which was subsequent to the 
acceptance of the bills in question. Whether the witness’s “ infor- 
mation” was or was not competent evidence, it was given by the 
defendant without objection, and he cannot now say that the co-part- 
nership which had been before proved to exist from 1839 to 1844, 
was not by this evidence shown to have endured through the last 
named year. 

The other ground upon which the defendant moved for a non-suit, 
viz., that the bills had been paid, or that the evidence raised that 
presumption, was also, in my judgment, properly overruled. The 
evidence of John Pearson showed that the plaintiffs were the hold- 
ers of the bills before they became due; they had received them 
from the payee on account of moneys due to them. They furnished 
the money with which to take up the bills, and received the bills 
again into their own possession. The mere fact that the bankers 
placed the same mark on bills taken up by the holder which they 
would have placed there if the acceptor had paid them, is not con- 
clusive. The evidence is, that the bankers in England make no dif- 
ference, and that in England there is no such thing as “retiring a 
bill.” By whatever name it may be called, there is a difference in 
law between the payment of a bill by the acceptor, and the taking 
up of a bill by the holdor or other person by the assent of drawer 
and acceptor, so as to temporarily withdraw it. In withdrawing this 
bill from the banker’s hands, John Henson & Co. may be regarded 
as the plaintiff’s agents. The plaintiffs furnished the money for the 
express purpose of taking up these identical bills which had before 
been paid to them on account. And if it was not the intent of all 
parties tothe transaction to keep the bills alive as valid securities in 
their hands, why (it may be significantly asked) were the bills re- 
turned tothem? Why were they not given up to the acceptors? 

There was undoubtedly in the manner in which the transaction 
was conducted, some ground for insisting as a matter of fact that 
this money was a loan by the plaintiffs to John Henson & Co., and 
had it been further proved that the defendants were merely accom- 
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modation acceptors, and that it was the duty of John Henson & Co. 
to provide the funds for this payment, the evidence would have been 
very strong that the plaintiffs relied on the responsibility of John 
Henson & Co., and advanced the money to enable John Henson & 
Co. to perform their duty toward these acceptors. But as the evi- 
dence was, the question whether this advance was in payment of the 
bills in exoneration of the acceptor’s responsibility thereon, or a mere 
withdrawal from the banker’s hands with intent to preserve their 
vitality as securities for plaintiffs’ benefit, was a proper question for 
the jury. And I presume (as the charge is not contended in the case 
and no exception was taken thereto) that this question was left to 
the jury under proper instructions from the Court. 

The only remaining ground upon which the defendant objects toa 
judgment upon this verdict and insists upon a new trial, is, that the 
Court on the trial rejected the evidence of Arthur W. Pearson. It 
was proved that the firm of Pearson, Canning & Co. accepted the 
bills in question. That the proposed witness was a member of that 
firm when the bills were accepted, and that the acceptance itself, in 
the name of the firm, was in his handwriting, and that the firm was 
dissolved in 1845, two years or thereabouts before this suit was com- 
menced, and nearly six years before the time of the trial. 

There can be no doubt that upon this proof the proposed witness 
was prima facie interested in the event of this suit, and would for 
that reason have been incompetent to testify under our former rules 
of evidence. But that alone is not now the test of competency. On 
the contrary, that mere pecuniary interest in the result shall not 
exclude a witness, is the express provision of section 398 of the code. 
Formerly, the question was, Will the proposed witness gain or lose 
by the event? Now the inquiry is, by the 399th section, Is the suit 
defended for his immediate benefit? In one sense, every suit is de- 
fended for the benefit of every person who is interested to defeat a 
recovery. But the legislature have thought proper to make the 
question whether his benefit will be immediate or not, the criterion. 
There is great difficulty in assigning to this language a precise mean- 
ing which shall furnish a clear guide in all cases. The word imme- 
diate, would seem to be used in contradistinction to secondary and 
contingent. Hence it has been held in England (under a similar law) 
and in this State, that one who indemnifies a defendant against the 
result or against costs, is not excluded (Sage v. Robinson, Eng. C. B., 
1 Code Rep., 55, and cases on p. 56; Farmers’ and Mechs’ Bk. v. Pad- 
dock, 1 Code R.,81; so of the bail for defendant, Wickes v. Farnum, 
1 Code R., 55; so of a stockholder in a corporation, Wash. Bk.v. Pal- 
mer, 2 Sandford Sup. Ct. R., 686; and see cases there cited and the 
like cases in principle, V. Y. and Erie Railroad Co. v. Cook, ibid, 
p. 732 ; Bank of Charleston v. Emeric, ibid, 718) ; in which last case 
the Court say that in respect to a witness for the plaintiff, the section 
399 only applies to a person into whose hands the money collected 
in the suit will necessarily go when received, or who might take it 
from the sheriff or the plaintiffs’ attorney as his own, and not where 
the money cannot immediately, though it may ultimately, go into his 
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hands. See also cases collected in Voorhies’ edition of the Code, 
pp. 297, 298. 

It may be difficult to express in the form of a distinct proposition 
or definition, a rule which will apply to all cases. But to my mind 
it seems, that as to a witness offered by a defendant, where the 
plaintiff cannot have execution of his judgment against the witness 
himself nor against property to which he has the legal or equitable 
title, the suit cannot be said to be defended for his immediate benefit, 
or perhaps it would be better to say that where the judgment does 
not by its own force unaided by any additional or extrinsic fact enti- 
tle the plaintiff to have property of the proposed witness in satisfac- 
tion, the witness is not incompetent, for if the plaintiff, in order to 
obtain such property of the witness will be compelled not only to 
show the judgment but also to show a liability arising out of some 
relation of the witness to the claim which the judgment neither 
proves nor implies, the benefit to the witness is not immediate but 
contingent, or at most, only consequential. 

In the present case the plaintiffs can have no judgment against the 
proposed witness personally. They can issue no execution on the 
judgment against the two defendants sued by which they can direct 
a levy upon the property of the witness, nor upon any interest of 
the witness in any property. The judgment can only be directly 
enforced against the two defendants sued. It is true that he is 
prima facie liable to contribute to their relief. But that only shows 
a prima facie interest, and this does not disqualify. To compel such 
contribution, a suit by the defendants will be necessary, and on that 
suit, where the witnesses will be a party having a right to be heard, 
and to produce witnesses, proofs may be given which will show that 
he is not liable for contribution. The firm was dissolved nearly six 
years before the trial, and if it were conceded that the defendants 
would have an immediate right to apply the firm property to the 
payment of the defendant, there is no evidence that they have any 
such joint property in their hands. If there were, it does not follow 
that their right to make such application is tncontrovertible. The 
judgment herein does not by its own force determine the rights of 
the defendants and this witness between themselves. 

Iam constrained to conclude that, inasmuch as the plaintiffs can- 
not by reason of any recovery herein, and upon that fact alone, col- 
lect the judgment out of any property, right, or interest of the pro- 

osed witness, either legal or equitable, the action cannot be said to 
be defended for his immediate benefit. The plaintiffs cannot say 
that the judgment establishes the fact that either the witness or 
his property is liable for the amount recovered. That liability, if it 
exists, depends upon questions which are not now in issue between 
the parties. 

Upon this ground, J think a new trial should be granted. 

New trial ordered. The costs of the former trial and the hear. 
ing hereon, to abide the event of the suit. 
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Surrogate’s Court. 
(County of Kings.) 
Before the Honorable JESSE C. SMITH, Surrogate. 


IN THE MATTER OF PROVING THE LAST WiLL anp TESTAMENT OF 
Meuissa JENNINGS, DECEASED. 


A surrogate ought not to admit to probate, the will of a married woman, made previous to the 
law of April, 1849, purporting to convey real and personal property, and to be made in pur- 
suance of a power contained in an antenuptial contract, without the production of the instru- 
ment under which the same professes to be made. “i 

Whether a married woman could make a valid will or appointment in the nature of a will, un- 
der the Revised Statutes and befure the law of 1849. Quere ? 


The facts sufficiently appear in the opinion of the Court. 
George Thompson, for the executor, in support of the will. 


Albert B. Capwell, for George Clark, a brother of the deceased, in 
opposition to the will. 


Tue Surrocate.—The instrument offered for probate in this case 
was made by a married woman, previous to the statute of April 
11th, 1849, enabling married women to make wills, and it purported 
to be made in pursuance of an ante-nuptial agreement. 

Two questions were presented to the Surrogate for decision. 

lst. Ought the propounder to produce the agreement containing 
the alleged power to make the will or instrument in the nature of a 
will ? 

2d. Can a married woman, under the Revised Statutes, make a 
valid will of personal property under a power of appointment ? 

Upon the first question, the Revised Statutes, 2d vol., p. 60, pro- 
vide that no will of personal property shall be admitted to proof un-' 
til the widow and next of kin of the testator are cited to appear in 
Court and attend the probate thereof. It is also provided that the 
Surrogate shall take proof of the facts and circumstances touching 
the execution of the same, and he shall be satisficd of the genuineness 
and validity of such will, before admitting the same to probate, or grant- 
ing letters testamentary or of administration thereon. 

And sec. 29, p. 61, provides that “ The probate of any will of per- 
sonal property, taken by a surrogate having jurisdiction, shall be con- 
clusive evidence of the validity of such will, until such probate be 
reversed on appeal. or revoked by the surrogate as herein directed, 
or the will be declared void by a competent tribunal.” 

The case of Van Wert v. Benedict (1 Bradford’s Surrogate Court 
Reports, p. 114, following the case of Barnes v. Vincent, 5 Mov. Pri- 
C. C., 201), decided that it was not necessary to produce the power 
under which the will purported to be executed. 
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But the case of Este v. Este, decided by Sir Herbert Jenner Fust, 
in the Prerogative Court, in February, 1851, and reported in the 
English Reports of Law and Equity, during the years 1850 and 1851, 
vol. 1, p. 629, takes a different view of the question, and after a very 
able review of the case of Barnes v. Vincent, in which he shows 
that that case arose before the English Statute of Wills of 1838, and 
was not, therefore, applicable to the case then in question, he states his 
fears that the remedy suggested by Lord Brougham, in the case of 
Barnes v. Vincent, if the Court were in all those cases where a pow- 
er is alleged, to grant probate, without calling for the power, would 
be very inadequate. 

In like manner, it appears to me under our Statute, that the deci- 
sion of the Surrogate for or against the validity of the will, without 
having the power under which the will purported to be executed be- 
fore him, might place the parties interested in the probate of the will 
in such condition that they would be precluded from raising the ques- 
tion in any other Court, when the time of appeal from the Surrogate’s 
decision, and of contesting the probate before him, had elapsed. 

There is another reason why in this case the instrument under 
which the power to make the will is derived, should be furnished. 

The husband of the deceased, who propounds the will for probate 
and who is the residuary legatee under the will, asks that letters of 
administration with the will annexed, should be granted to him. How 
can the Surrogate determine whether it may be necessary that let- 
ters issue upon the limited probate asked in this case, unless the 
ante-nuptial agreement be: produced? It may be like the case of 
Strong v. Wilkin (1 Bar. Ch., R., p. 1), in which the Chancellor held 
that there was no necessity for taking out letters testamentary to 
the trustees to execute their trust in conformity to the directions of 
the will; for, if the ante-nuptial contract provides that the trustees 
shall convey as the deceased by her will may direct, then, clearly, no 
letters testamentary would be required to effect the object intended. 

In reference to the question whether a married woman may make 
a will or an appointment in the nature of a will of real and per- 
sonal estate, it seems to be well settled that she may devise real es- 
tate by way of execution of a power (4 Kent’s Com., 505). In the 
matter of the will of Sarah Stewart (11 Paige, 398, 1 Rev. Stat., 
735, sec. 110 and 111). But whether she may bequeath personal 
property does not appear so well settled. - 

Chancellor Kent, in his Commentaries (vol. 4, p. 506), says, im- 
pliedly, but not affirmatively, that a married woman can make a 
testament of chattels under a power or marriage contract. 

The late Chancellor Walworth discusses the subject at considera- 
ble length in two cases in (1 Bar., Ch. R., Strong v. Wilkin, p. 1, and 
Mochering v. Mitchell, p. 264). In both these cases, however, the 
learned judge admits that it is not necessary to decide the question. 
I do not find any case decided in the Courts of this State, which es- 
tablishes that point, and it may, I think, be considered an open ques- 
tion, whether a married woman, previous to the statute of 1849, 
could make a valid will of personal property in execution of a pow- 
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er, or otherwise. The weight of authority is in affirmance of the 
power; and as it has now become the established law of the State, 
that married women may devise and bequeath their separate pro- 
perty, both real and personal, I shall hold that the will of the de- 
ceased is a valid will of real and personal property, so far as the 
same is authorised by a valid power for that purpose, provided it 
shall appear upon production of the ante-nuptial agreement that the 
will was executed in pursuance of authority contained in that instru- 
ment. 

And I shall cause letters of administration, with the will annexed, 
to be issued to the residuary legatee, limited to the personal pro- 
perty conveyed by the ante-nuptial contract, provided also that it 
shall appear that letters are required to be issued (Holman v. Perry 
and another, 4 Metcalf, Rep., 492 ; Ledyard v. Garland, 1 Cur., 286 ; 
Williams on Executors, 1 vol., 340). 


Nore.—The result, in this case shows the propriety of requiring the production of the 
power under which the will of a married woman purports to be made ; for, upon the produc- 
tion of the ante-nuptial agreement before the Surrogate, it did not relate in any manner to real 
estate, though the will was offered for probate as a will of real and personal estate. 








REVIEW. 


A Treatise on THE Criminat Law or THE Unirep States, comprising a 
digest of the penal statutes of the general government, and of 
Massachusetts, New York, Pennsylvania and Virginia, with the 
decisions of cases arising upon those statutes, and a general view 
of the criminal jurisprudence of the common and civil law. By 
Francis Wuarton, author of “ Precedents of Indictments and 
Pleas.” Second edition. Paimapetenia: James Kay, Jun., & Bro- 
THER, 193 Market Street, Law Booksellers and Publishers: 1852. 


It is well remarked by the learned author of this work, in his 
preface to the first edition, “That although in the administration 
of the criminal law we have departed widely from the English 
system, there has yet been no attempt to compile a general trea- 
tise or commentary upon that branch of the American jurispru- 
dence.” To meet this want appears to have been the design of 
this treatise, and we think that the task has been executed in a 
manner calculated to add to the, already acquired, high reputation 
of its learned author. He appears to have examined all the Eng- 
lish and American authorities, bearing on the criminal law, to the 
present time, with singular care and ability. 

In this edition he has incorporated the various statutes throughout 
the Union. 

The work will be found especially valuable in showing the 
construction and applicability of State decisions. The text is writ- 
ten with great clearness and perspicuity, and the division of the 
various subjects is made with great judgment. 

The book must not only be invaluable to the lawyer, whose 
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practice is principally confined to the criminal Courts, but also to 
those who practise in our civil Courts, because there are subjects 
treated of, such as embezzlement, larceny, fraudulent pretences, 
frauds on insurance companies by arson, &c., &ec., which must 
necessarily have to be referred to by them. 

The work cannot fail to have a very extensive sale. 


OBITUARY. 
DEATH OF THE HON. L. H. SANDFORD. 


It is with feelings of pain and grief we announce the death of the Honorable 
Lewis H. Sandford, one of the Justices of the Superior Court of this City. 

The melancholy event took place on Tuesday, the 27th July, at Toledo, Ohio, 
and the intelligence reached this city by telegraph. It has spread a gloom over 
the whole of the legal profession, as there was no member of the bar but re- 
spected him for his talents, and admired him for the courtesy and the amenity 
of his manners. Possessed of high legal knowledge—the result of incessant 
study, and a powerful mind, astute, comprehensive, and enlarged—he was one of 
the brightest ornaments to the bench of this State. He has passed away in 
the prime of life and in the zenith of his judicial glory. Few men have been 
more deeply or more sincerely mourned; few have been more worthy the sor- 
rows of their fellow-men. 

On the morning after the melancholy intelligence reached the city, F. B. Cut- 
ting, Esq , announce the fact to the Superior Court, as follows :—“ At 12 o'clock 
yesterday, in the prime of manhood, in the fulness of his career, he was suddenly 
cut off. This blow comes upon us with the most crushing effect. It is the 
most appalling intelligence that has ever fallen upon my ears--so sucden, so 
calamitous—whether we consider its results to us his brothers, to the Court, or 
to the public, whose faithful servant he has been for many years. This is neither 
the time nor the occasion, nor can I collect my thoughts to express the great 
loss, the sad dispensation of Providence has decreed should fall upon us. The 
intercourse of so many years with us has so de ply endeared him to all—the 
kindness, t!\e courtesy, the amenity of his manners, his r adiness to serve, his 
anxiety to assist each and every of the members of the bar, have rendered his 
loss most afflicting. Iam unable to express the depth, the greatness of the loss 
to us all—to the Court, to the public, and the bar—it is irreparable. It is im- 
p:ssible for any one to express the full extent of our loss by this sudden bereave- 
ment. Asa Judge, [ presume he had not his superior in this State. Eminent 
for his learning, his great industry, his fondness for justice, his courtesy as a 
lawyer, his death is a great calamity. The suddenness of the event des not 
give to the bar time to say what measures should be adopted to express the 
greatness of their loss, or to show the high estimation they had of his virtues 
and his talents. I am requested to bring this matter before your Honors, and 
to ask that all business of the Court be suspended--that there shall be an 
adjournment to give time to enable the bar to take measures to express the deep 
sympathy they feel towards his family, his friends, and the public, for the loss 
they have sustained.” 
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